TABLE OF CONTENTS

1. INTERMEDIATED SECURITIES: A SUBSTANTIVE LAW

ANALYSIS caiiitiiieinieretetienecececesescssssacesesessssssssesesessssssssssesescssssssses 1
1.1 GENERALINTRODUCTION ...ciccettettecencentecensecrocesesrocassssosasssssosasssssssasssssssassnes 1
1.1.1  BACKGROUND ....iociittiitiitiiteiteciteiteeteent ettt et et et esst et esst et e st et esste st essaessaessnessnens 1
1.1.2 IMMOBILISATION AND DEMATERIALISATION .....cccoviviiniiniiniiniinienienieniennensnens 5
1.1.3 CENTRAL SECURITIES DEPOSITORY (CSD) ....eecueeeririreeneneneeseeneneeeesresseseeseessennes 7
1,15 THE ‘CHAIN ....ctiiiientetetrereeteteeseetetesessesaeste st s e sesee st st sesseseentssesseseentenessensensentesesenes 19
1.1.5.1 TRANSPARENCY ISSUES.......iootiotiiiiitititeteteteciteetesteetes et aessaessaesnens 27
1.1.6 POST-TRADE PROCESS.......ccccoviimviimiiiiiiiiiiiiiiiiiiiciiciicnicsiesissnssssssssssssassssessssssnes 28
1.1.6.1 CLEARING AND SETTLEMENT ......cottitietitirtinteeteeteeteetesteetestesseeeseeseesseesnnens 30
1.2 INTERMEDIARY RISK...cccititutteceieeceectieeceecacecsecassessessssessessssesssssssessssessessssesse 31
1.2.1 INSOLVENCY OF THE CUSTODIAN: LEGALISSUES. .....cccccocviiiiiirenenenceneeeeeeen 48
1.2.2  PROPRIETARY RIGHTS .....ccoiiviiiiiiiiiiiiiiiiiiiiiiiiieiiciicnicsicsac s ssaesnessaessasssnes 53
1.2.3 INVESTORS ABILITY TO EXERCISETHEIR RIGHTS .......cocceiiiiirinenenereeneeaeen 57
1.2.3.1 NO LOOKTHROUGH PRINCIPLE........ccocceviiriinmiinniiniinniiniiniennrenniensesnsesssessessnens 62
1.2.4  TRANSFER OF SECURITIES......cccceittiiiiierenreentesee st nee e seeseesnesaesaesaeseaessaesanes 64
1.2.5 PERSPECTIVES OF CIVIL AND COMMON LAW TRADITION .......cccccovvrvenvuensuensuennne 65
1.2.5.1 ITALIAN LEGAL REGIME ......cccvviiniimiiiiiiiiniiniiniinicntcntinsensessnesssesssesssesssessnens 66
1.2.5.2 TRUST MODEL FOR INDIRECTLY HELD SECURITIES UNDER
ENGLISH LAW ...ooiiiiiiiiiiiiiiiiiiitiitiitiitiitint et sst st sssssssssssssssssssssssssssssssssssonns 69
1.2.6 COLLATERALISED BOOK ENTRY SECURITIES .........ccccvvimnininiiniiniinicnieneenaennnes 72

1.2.6.1 BOOK-ENTRY SECURITIES AS COLLATERAL UNDER THE EU DIRECTIVES 78

1.3 PRIVATE INTERNATIONAL LAW ANALYSIS ...ccccecttttuieniinncenctncracacceeccecnnees 80
1.3.1 THE CHOICE OF LAW PROBLEM .....ccccovciiniiiniiniiiiiiiiiienienicnieieesiesiessessesssesssessnes 80
1.3.1.1 THE LAW APPLICABLE TO THIRD-PARTY EFFECTS OF TRANSACTIONS
IN INTERMEDIATED SECURITIES ......coooeiiireetenteneeneeneeneeseeseeseeseesseeseesaees 88
13.2 HAGUE CONVENTION ON THE LAW APPLICABLE TO CERTAIN RIGHTS IN
RESPECT OF SECURITIES HELD WITH AN INTERMEDIARY .....ccccecceveirverereennee. 89
1.3.3 THE FRAMEWORK OF THE EUROPEAN UNION......cccccsstrnerrerreereerseenceenseesseeseenaees 94

2. THE UNIFIED APPROACH OF THE GENEVA CONVENTION... 109

2.1 UNIDROIT CONVENTION ON SUBSTANTIVE RULES FOR
INTERMEDIATED SECURITIES ......cccoceiiniiiiiiiiiiiiiiiiiieientenntesstessessesssesssesssesssens 109
2.1.1 BACKGROUND ...ttt sttt s sstesesteseseesesae e st essssesensesenssssssaessnsenes 112



2.1.2  STRUCTURE .....ciiiiiiiiitiittitttcntentt sttt et et seste s ae st e s sstesesbesonaesssssessnneses 115

213 FUNCTIONAL AND MINIMALIST APPROACH .......ccoocevviiniiriinienienienieneenienaennnes 118

2.1.4 THE FINANCIAL COLLATERAL DIRECTIVE AND CHAPTER V OF GENEVA
CONVENTION ....ooiiiitiiiiiiiitiieiiciie ittt see e saessaesaesaesaessaessaesnesnesssesasessnes 120

2.1.5 IMPLEMENTATION ....ccociiiiiiriintiiinieniententenitestestessesaessaesssesssessaesssessuesssessaessaessnes 127

3. THE ADVENT OF FINTECH FOR REGULATING THE HOLDING
AND TRANSFER OF SECURITIES.......ccccccetecerereeececececececeeeess 130

3.1 INTRODUCTION .....ooviiiiiiiiiiiiiiiiiiiiieiie it sas s sassaesassaesssssasssssssasssasssnes 130
3.2 THE CURRENT IMPASSE CONCERNING INDIRECTLY SECURITIES HOLDING.... 133
3.3 SOLUTIONS FROM THE USE OF TECHNOLOGY .......ccocvviinviiniiniiniinienicnieniennennnes 137

4o CONCLUSION ...cieteturerircecececererecersacecesecessssssasecesessssssasacesesesese 141

4.1  INTERMEDIATED SECURITIES: TAKING STOCK .......cccoiiiurteeeiiiiecrreeeeeeeeeeeennnneeeeeens 141
4.2 ADVANTAGES OF THEINTERMEDIATED SYSTEM.....ccccovtttiiiieieereeeeereeeesaneeeenanns 142
4.3 DISADVANTAGES OF THEINTERMEDIATED SYSTEM .....ccocoviiiiiiiieiecneeeecneeeeennns 145
BIBLIOGRAPHY ..ccutieetierccerccenccescesccesccssccsscesssosccesccsssssscosssossssssenss 148
Scholarly works and articles.....cc.cciccieiieiieiesieineiesieisesessessecessessessssessessssessssessessosesse 148
TADLE Of CASES cuuvuiniiuiiiieiinieiieiinieiietsecostecsscostocsscssssssscssssssscssssssssssssssssssssssssssssssssnssns 158
LegiSlative SOUICES . .c.civuiiuiiruirtiieiisiireiireiireicrasrsestsestsesssesssssssssssssssssssssssssssasssas 158
MISCEIIANEOUS «.curenrnieniniieieiettcentecsecostecsscastecsscssssssscssssssscssssssssssssssssssssssssassassssnsans 159
\Y

https://www.brocardi.it/tesi-di-laurea/intermediated-securities-from-failure-harmonisation-frontiers-fintech/387.h
tml


https://www.brocardi.it/tesi-di-laurea/intermediated-securities-from-failure-harmonisation-frontiers-fintech/387.html



